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PROCEEDI NGS

(11: 05 a.m)

CHI EF JUSTI CE ROBERTS: We will hear

argunment next in Case 10-8505, WIllianms v. Illinois.

M. Carroll.

ORAL ARGUMENT OF BRI AN W CARROLL

ON BEHALF OF THE PETI TI ONER

MR. CARROLL: M. Chief Justice, and may it

pl ease the Court:

In this case, Sandra Lanbatos testified that

M. WIliams' DNA matched a DNA profile that, according

to assertions nmade by analysts froma Cell mark | ab, was

t he genetic description of the purported offender.

Because no one from Cel |l mark appeared at M.

WIllianms' trial,

Lanmbat os' testinony conveying the

testinonial statenments from Cell mark viol ated M.

WIlliams' rights

under the Confrontation Cl ause. For

t hese reasons the Illinois Suprene Court's decision

shoul d be reversed.

Ms. WIllianms' -- or Ms. Lanbatos' testinony

on direct exam nation clearly conveyed Cel |l mark's

statenment. She testified that the vaginal swab and

bl ood sanple fromthe victimwere sent from-- to

Cell mark for DNA

there a conputer

anal ysis. She |ater was asked, was

mat ch generated fromthe mal e DNA
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profile found in the semen fromthe vagi nal swabs of the
victimand the nale DNA profile that had been identified
as having originated fromMm. WIIians.

JUSTI CE SOTOVAYOR: Counsel, it hasn't been
the focus of the briefing, but you' ve just nade it the
focus here. | know that you have been claimng that her
statements about what constituted the Cellmark |ab
results are a statement that violates the Confrontation
Cl ause. But are you taking the position that her
statenments and the adm ssion of the docunents, mailing
the lab sanple to the | aboratory and them getting it
back, that all of those business records were inproperly
adm tted?

MR. CARROLL: As --

JUSTI CE SOTOVAYOR: Because she testified
that in her records she sees that her lab -- and she
says -- | think those records were produced, | could be
wrong -- that --

MR. CARROLL: The shipping records were
produced.

JUSTI CE SOTOVAYOR: They were produced and
admtted into evidence. That the | ab sanple taken from
the victim L.J., was mailed to the | aboratory, and that
it came back.

Are you taking the position that those

Alderson Reporting Company
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shi ppi ng docunents were not busines
taking the position that those were

MR. CARROLL: No, Your
we are not challenging the adm ssio
record.

JUSTI CE SCALI A:  Well,
that the material went to and cane
It wouldn't show what the | ab resul
results that she testified to, righ

MR. CARROLL: That's co

JUSTI CE SCALI A:  And wh
there of the results besides her te

MR. CARROLL: There was

JUSTI CE SCALIA: No oth

JUSTICE GINSBURG: In t
that was tested in the police Iab,

tested did testify at the trial, ri

S records? Are you
i mproperly adm tted?
Honor, at this stage

n of the shi pping

that would just show
back fromthe | ab.
ts were. It was the
t?
rrect, Your Honor.
at ot her evidence was
stinony?

no ot her evidence.
er.
he case of the bl ood
there the person who

ght? It wasn't just

Lambat os -- Lanbatos, but the one who had tested the

bl ood?

MR. CARROLL: The -- th
tested or who analyzed M. WIIlians
live at trial

JUSTI CE Gl NSBURG:  Yes.

JUSTI CE KENNEDY: Abbin

she did the blood test and it went

Alderson Reporting Company
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dat abase with reference to the other crime, not this
crime; am | correct?

MR. CARROLL: Yes, Your Honor. The -- when
he was arrested for an unrelated matter.

JUSTI CE KENNEDY: But she is an expert, she

testified how she did the test, and what the -- and that
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she put the DNA result into -- into the data bank?

MR. CARROLL: That's correct, Your Honor.

JUSTICE ALITO. Hasn't it |ong been accepted

t hat experts may testify to the facts that formthe
basis for their opinions on the ground that when the
experts go over those facts they are not -- that

i nformation is not being introduced to prove the truth
of the matter asserted, the truth of those underlying

fact; only that those are the facts that the expert has

relied on in reaching an opinion? And that has not been

consi dered to be hearsay.

Now, do you argue that those -- that that
i ncorrect, those -- those statenments cannot be testified
to by an expert without their -- their constituting

either hearsay or testimony within the nmeaning of the
Confrontation Cl ause?

MR. CARROLL: In this case, where the --
where the basis evidence that the expert testifies to,

where it's -- the expert's opinion depends on those

Alderson Reporting Company
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statenents being considered true, in those instances

then, yes, we are arguing that the Confrontation Clause

does not all ow --
JUSTICE ALITO. Well, let's say that --
MR. CARROLL: Ri ght .

JUSTICE ALITO Let ne put it this way.

Let's say the expert -- people fromthe -- the expert
testifies: | received the -- | |ooked at the report
from-- fromthe lab; | |ooked at the report from--
from-- 1 | ooked at the report from Cell mark, the
outside lab; | |ooked at the report that we did; and
there -- there is a match

And so the expert is -- i-s nentioning facts

that formthe basis of the opinion but not testifying to

the truth of those. 1Is that a violation of the
Confrontation Clause at that point?

MR. CARROLL: If the -- if the expert is
not, you know, asserting that the statenents are true,
then no. However, that is not what happened in this
case, Your Honor. Ms. Lanbatos --

JUSTI CE SCALIA: It would be utterly
irrelevant, would it not, if the statements were not
true? | mean, it's one thing for an expert to testify
about a hypothetical, you know. Assumng this, this,

this, M. Expert, what would the result be? Well, on

Alderson Reporting Company
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t hose assunptions it would be this.

But this was not -- nobody asked -- asked

her to assune those things at all. She testified

t hat

- that she had a match between what she had done

and what had been done on the -- on the DNA of this

I ndi vi dual by sonebody el se.

MR. CARROLL: That's correct.

JUSTI CE SCALIA: That seens to ne quite

different fromthe -- fromthe ordinary hypothetical put

to an expert.

JUSTI CE BREYER: Yes, | would have

t hought -- yes. You can -- sorry, go ahead.

MR. CARROLL: No, | was just going to --

JUSTI CE BREYER: You were going to agree

with that.

(Laughter.)

JUSTICE BREYER: | know. | nean, |'m sure
you' ve | ooked at this. The npbst -- one of the nore

interesting things |I've found in these briefs were the

references to Wgnore. So | went back and read what

W gnore said about scientific evidence, expert evidence,

and business records. And he certainly concedes and

agrees with Justice Scalia, and those opinions are

filled with hearsay. | mean, there is no expert who

isn't

relying on what his teachers told himin coll ege,

Alderson Reporting Company
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which reflect dozens of out-of-court statenments given to

dozens of people who wote them up in books.

hear say,

So expert opinion is always built on

al nost, and -- and so are busi ness records;

they are filled with hearsay. But Wgnore wites a

treatise, doesn't he, where he says exceptions have

recogni zed since the 17th century or earlier to cove

that kind of materi al ?

been

r

So ny question for you is why shouldn't we

recogni ze a simlar, related kind of exception here?

are tryi

ng to discover the meaning of "testinonial."

The difference here is a police |lab or a | ab that

reports to a police | ab,

We

t he individuals there probably

know that there is a fairly good chance that what they

say wll

be used in a crimnal trial. They don't kn

It for sure, but they are controlled by the canons,

ow

by

accreditation, by tests of reliability, by the fact that

they are not normally interested in the results of t

trial, as here they couldn't care |ess;

care if

it is used in the trial.

And all the Wgnore factors for both

he

they don't even

exceptions could support a sim|lar exception here, which

woul d have the following virtue: It would have the

virtue of not requiring ten people to cone in and

testify,

whom t he defense is of course free to call;

Alderson Reporting Company
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it would also have the virtue of renoving the tenptation
for prosecutors to stop relying on the nore reliable
evi dence, DNA, and instead encourage themto rely on the

| ess reliable evidence, nanely the eyew tness testinmony

in a case.

Now, that -- that really is all nmy questions
in one.

(Laughter.)

JUSTI CE BREYER: Because | understand every
argument you are making -- - fitting it in with hearsay,

| agree with that. And | also agree to a degree with
the testinonial point. And | see the need for an
exception and Wgnore provides all the reasons, and
since we are incorporating that word "testinonial"” don't
we have the power and why shouldn't we create one out of
the word "testinonial"?

MR. CARROLL: Well, Your Honor, the
Confrontation Cl ause guarantees the defendant to right
to confront and cross-exam ne the w tnesses agai nst him
and that's the reason why this Court should not nake an
exception --

JUSTI CE BREYER: Well, 1'Il go further in --

JUSTI CE SCALI A: You are not objecting to
hear say, are you, counsel? You are objecting to a

vi ol ati on of the Confrontation Cl ause --

Alderson Reporting Company
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11
MR. CARROLL: That's right.

JUSTI CE SCALIA: -- which is quite different
fromwhat -- what M. Wgnore was writing about, which
was hear say.

JUSTI CE BREYER: Yes, but Wgnore actually
bel i eved that the Confrontation Clause sinply
encapsul ated the hearsay rule.

JUSTI CE SCALIA: W have said the contrary,
t hough, haven't we?

(Laughter.)

JUSTI CE BREYER: |'m asking you the
question, and I -- | will go further in your direction.
| will go further. Because | would say, what about

saying this: that not only do we recognize the
exception, but it isn't a full exception; that if the
def endant can show sone reason to believe that either
the | aboratory is not properly accredited, it isn't
doi ng things properly; or that the individual technician
has sonet hi ng personal or knows about -- about the
def endant that makes it suspect, imediately the
presunption that the exception applies disappears, and
t he prosecutor has to call the -- the w tness.

You can say, well, we shouldn't nake that
up, but | believe if you go back to the 18th century you

wi || discover that your interpretation of the

Alderson Reporting Company
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Confrontation Clause was not there. So -- so that's
what's basing my question, and | would |ike your
reaction. |It's a |ong question, concerns an exception,
and | would like you to give ne your reaction to that.

MR. CARROLL: Well, Your Honor, | think that
this Court's decisions in Crawford and Mel endez-Di az and
Bull com ng | argely foreclose on nmaking such an
exception. The --

JUSTI CE SCALI A: Justice Breyer dissented
fromthose opinions.

(Laughter.)

JUSTI CE BREYER: | did, but --

JUSTI CE SCALIA: -- not just Justice Breyer.

JUSTI CE BREYER: And | nean it, because |
see extending those cases from one individual froma
| aboratory being famliar with the results to requiring
in ordinary cases the calling of what could be up to ten
t echni ci ans.

| see that as making a sea change in nornal
crimnal |law practices, and nmy notive is as | said: |
fear it will push the systemin the direction of relying
on less reliable eyewitness testinony rather than nore
reliable technical |aboratory DNA-type evidence. Now,
you have ny -- | have made the point, and |I really want

to get your response.

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

13

JUSTICE GINSBURG. M. Carroll, are we
tal ki ng about ten witnesses? | thought we were talking
about just one witness, from Cel | mark.

MR. CARROLL: Yes, on this record, Your
Honor, the -- the statenents that were produced were the
statenents of the authors of the report. So --

JUSTI CE GI NSBURG. That's one person, not
ten.

MR. CARROLL: | believe there are two
signhatories to the report.

JUSTICE ALITO Well, ten is not -- ten is
not a far-fetched hypothetical. W have an am cus brief

fromthe Manhattan District Attorney's office and the
New York City Chief Medical Exam ner's office, and they
say that their very fine crime lab involves at |east 12
technicians in the analysis of DNA

They break it down that way because it
I ncreases accuracy, it decreases the chance of any
favoritismfor the prosecution, and they say that: It
is inmpossible for us to bring all 12 of those
technicians into court to testify in every case in which
there is DNA evidence; and if we have to do that we w |
just not be able to use DNA evidence in court; we wll
have to rely on less reliable evidence.

Is that just a -- Do you think that's just a

Alderson Reporting Company
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14

practical consequence that we have to accept under
Crawf ord?

MR. CARROLL: No, Your Honor, because even
in the worst case scenario described in the New York
County's brief, not all 12 people in that situation make
testinonial statenments and not all 12 people's
testinonial statenments are presented at trial
The Confrontation -- for the Confrontation Clause to be
satisfied, it is only those witnesses who the
prosecution chooses to present at trial who nust
testify.

JUSTI CE SCALIA: It's up to the prosecutor
whi ch of those 12 he wants to bring i-n, whether he wants
to bring in all 12 or just one. |If he thinks the jury
will be sufficiently persuaded by bringing in just one,
he can bring in just one, right?

MR. CARROLL: That's correct, Your Honor.

JUSTI CE SCALIA: But he has to bring in the
one and not hearsay about what the one would say.

JUSTICE ALITO. How will bringing in one
satisfy the Confrontation Clause problen? |If 12 people
performsteps in the analysis and one person testifies
about what 11 other people did, don't you have the sane
Confrontation Clause problenf

MR. CARROLL: No, Your Honor. Again, it's

Alderson Reporting Company
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15
who's testifying.

JUSTICE ALITO  You don't?

MR. CARROLL: No, we don't, because the
guestion is whose statenment is being presented. Now,
given the five steps in the brief, the el ectrophoresis
step, the person who does the DNA typing and determ nes
what alleles are present in the sanple, that person
probably has to testify because that's really what the
results are, what alleles are present.

Amplification step, the person who copies
the DNA and tags it, | don't think that's a testinonia
statenent; and in this case, no statenments from soneone
who did that was presented. Next step,
quantification --

JUSTICE ALITO. Wiy is that not a
testinonial statenent?

MR. CARROLL: Well, just performng a test
Is not a testinonial statenment. |'mjust stating --

JUSTICE ALITO. If the person were in court,
t he person would say: This is what | did.

MR. CARROLL: If the person was in court --

JUSTICE ALITO. And that's not testinony?

MR. CARROLL: In that case, it would be
testinony. However, that person doesn't have to testify

in order for the State to present its evidence. |If the

Alderson Reporting Company
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16
State chooses to present that person's testinonia
statenment at trial, then yes, the Confrontation Clause
woul d require themto present that testinony live.
However --
JUSTI CE KAGAN. M. Carroll, I"mjust trying
to figure out -- this out, and I'"'m-- here's ny

gquestion: Suppose you had two witnesses, one from--
one who had done the | ab analysis on M. WIIlians and
one who had done the | ab analysis fromthe victim And
they both testified. And now an expert cones in, and
the expert says: |'ve |ooked at both reports and
there's a match.
Now t here woul d be no problemat all with
that; is that right?
MR. CARROLL: That's correct, Your Honor.
JUSTI CE KAGAN: Ckay. So now we only have
one of the lab technicians and we take away the other
| ab technician. And what you are saying is, well, now
we have this expert and she's saying she could do a
mat ch, but the question is: a match of what? That's
t he question, right?
MR. CARROLL: That's correct, Your Honor.
JUSTI CE KAGAN: So why is that a
Confrontation Clause issue? Wiy isn't it just that the

prosecutor has failed to prove an el enment of his case?

Alderson Reporting Company
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MR. CARROLL: It's a Confrontation Cl ause

| ssue because the prosecution presented the statenent of

t he person who did the analysis on the victinms vagi nal

swabs.

JUSTI CE KAGAN: Well, is that right? |
mean, | thought that the judge here said: No, |I'm not
taking this for the truth of the matter asserted; |I'm

only taking your statenments about the |l ab tests as an

i ndi cation, as the basis for your opinion. So |I'm
listening to your opinion. The problemis in this whole
case there has been no factual testinony about what the
results were fromthe swab on the victim

Isn't that right? O am:l m ssing
sonet hi ng?

MR. CARROLL: Well, you are m ssing
sonet hi ng, Your Honor. And the trial judge in this case
never stated he was not considering the evidence for the
truth. No place in the record does have -- does the
trial judge state that. And in fact, in the finding of
facts, he states he is convinced of the -- that there
was a match because the evidence fromthe experts
established that the victim-- that WIllianms' senen was
found on the victim and in the notes it said that,
well, Cellmrk was an accredited lab. [If he wasn't

considering Cell mark's statenments for the truth, he

Alderson Reporting Company
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18

woul dn't care if they were accredited.

JUSTICE ALITO Well, what did the Illinois
appel l ate court say about that, about whether the
i nformati on, whether the evidence was admtted for the
truth of the matter asserted?

MR. CARROLL: The appellate court held as a
matter of Illinois |aw these statenments considered --
statenents that serve as the basis of an expert's
opi nion are generally deenmed not to be admtted for
their truth,

However, in this case, there is no
meani ngful di stinction between considering Cellmark's
statenments to -- you know, in assistirng in the
eval uati on of Lanbatos' testinony and considering it for
the truth. |If the statements weren't true, then
Lambat os' testinmony would not link WIllianms' DNA to the
crinme.

JUSTICE ALITO But isn't Justice Kagan's
gquestion there the correct question? 1Isn't that a
gquestion of Illinois evidence |aw, not a Federa
constitutional question?

MR. CARROLL: No, Your Honor.

JUSTICE ALITO. Was there sufficient
foundation laid for the introduction of the expert's

testi nony?
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MR. CARROLL: No, Your Honor.

JUSTI CE ALITO. That was addressed by the
[1linois court?

MR. CARROLL: No, Your Honor. The question
here isn't whether the State's evidence was sufficient.
It's whether the evidence the State did present violated
M. WIllianms' rights under the Confrontation Clause.

Now this -- | can give an exanple or an
anal ogy. Suppose a police officer were to testify: A

wi tness gave me this photograph and told nme: This is a

phot ograph of the offender. | conpared this photograph
to a photograph of the defendant. | found that they
mat ch.

Now, the police officer, he conpared the
phot ographs. You know, we are not contesting Lanbat os'
match. But the statenent that this is the photo of the
of fender, that's not the officer's statenent. That's a
statenment of the witness who gave himthat photograph.

CHI EF JUSTI CE ROBERTS: But that's just

because the photographing is sonmething that people

woul dn't di spute. | nean, what if the State presents
testinony saying: | took the sanple; | put it in the
sanple case; | sent it to Cellmrk saying, give us a DNA

anal ysis of this sanple; we got back from Cell mark the

analysis with the sane nane on it; and the expert

Alderson Reporting Company
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20

testifies, | conpared it to DNA fromthe defendant and
it was a match.

You would be free in cross-exam ning to say:
Do you know what they did at Cell mark?

And she would say: Well, they are a DNA
| ab; we asked themto do a DNA anal ysis.

But do you know what happened?

No, | don't.

As far as you know, did they ignore it and
not do anyt hi ng?

Well, yeah, | didn"t-- I"mnot testifying to
what happened at Cellmark. | amtelling you, we sent
the DNA there, and this is what we got back.

Why is that not perfectly fine?

MR. CARROLL: Because that person's
testinmony that the results we got back were connected to
t he sanmples we sent --

CHI EF JUSTI CE ROBERTS: They did not -- she
does not say that. She said: W sent the sanple marked
"crime scene" or whatever it was. W got back a data
sheet that said "crine scene."

Wel |, expert, do you know that they didn't
m x them up?

No, | don't. AIl | knowis what we sent and

what we got back.
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MR. CARROLL: Your Honor, | still believe

t hat woul d be a Confrontation Clause violation because
the writing on the data sheet that said "crinme scene," a
person at Cellmark had to wite that down on the data
sheet. So soneone from Cell mark was maki ng a
representation that that data sheet was connected --

CHI EF JUSTI CE ROBERTS: And all the w tness
Is -- all the witness is testifying to is what they sent
and what they got back. And you are free to
cross-exam ne about what went on at Cellnmark, and a jury
is free to say, well, | believe the circunstantia
evi dence about what happened. O defense counsel can
say, why don't they have anybody here from Cel | mark, and
the jury can say, well, yeah, that's a good point.

It just seens to nme that nobody from
Cellmark is testifying, and that's what you are
obj ecting to, but they don't need that testinmony to
present the expert's conclusion to the jury.

MR. CARROLL: Well, Your Honor,
hypot hetically the State could -- | believe the State
could present its evidence through circunstanti al
evi dence, but that's not what happened in this case.
Lanbatos did testify that -- she didn't sinply state
that: | got a profile back. She testified: "I got a

profile that was a male DNA profile found in the senen
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fromthe vagi nal swab." That's a statenment from
Cell mark. That's not Lanbatos' statenent.

JUSTI CE KENNEDY: And she goes further. She
says: "And based on that" -- which | believe to be
true; she didn't say that, but this is the
i nplication -- "based on that,” which | believe to be
true, "this belongs to Wllianms.”" This DNAis WIIians'
DNA. And if she weren't relying on the truth of the
assertion fromCellmark, it would be irrelevant for the
jury. Isn't that your point?

MR. CARROLL: That's correct, Your Honor.

JUSTI CE BREYER: That's true whenever --
whenever an expert -- an expert namkes a statenent, there
is a conceptual difference between their testifying to
sonet hing out of court for its truth and that being the
basis for the expert opinion. 1In the one case she's
relying upon a statement in order to form her opinion
and in the other case she is introducing the statenent.
And you are saying in this case that's a distinction
without a difference. Isn't that what's going on?

MR. CARROLL: That's correct, Your Honor.

JUSTI CE BREYER: All right. But still there
I's the conceptual difference. And as long as there is
t hat conceptual difference, don't we have a basis from

di stinguishing this case from Mel endez?
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MR. CARROCLL: | do not believe so, Your
Honor. Had -- had Cell mark's statenment been presented
in the report itself, the report being admtted itself,
| think there would be no question that that would be a
violation of the clause under Ml endez-Di az and
Bul l com ng. The fact that the sanme statenments were
comng in for the sane evidentiary reason through the
live testinony of Lanbatos shoul dn't change that
situation. [It's the same statenents comng in for the
sane reason.
If there is any nore questions --
JUSTI CE KENNEDY: You are saying that the
State of Illinois case is weaker here than in Ml endez,
where they had a certificate, and in Bullcom ng, where
t hey had somebody fromthe lab testify as to |lab
procedures. Here they had neither and yet Illinois
sonehow says it cones in.
MR. CARROLL: That's right, Your Honor.
CHI EF JUSTI CE ROBERTS: Thank you, counsel.
Ms. Alvarez.
ORAL ARGUMENT OF ANI TA ALVAREZ
ON BEHALF OF THE RESPONDENT
MS. ALVAREZ: May it please the Court.
M. Chief Justice, may it please the Court:

JUSTI CE SOTOVAYOR: Counsel, on your theory
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of this case, |I think you say first it's not a
statenment; and second that if it is it was not offered
for the truth. Under your theory, if this lab

technician had introduced Cell mark's report, that woul d

have been okay, because it wasn't offered for the truth.

MS. ALVAREZ: The Cellmark report was not
i ntroduced as evidence --

JUSTI CE SOTOMAYOR: |'m changing the facts.

MS. ALVAREZ: And if she had --

JUSTI CE SOTOVAYOR: Under your theory, she
coul d have introduced the |lab report?

MS. ALVAREZ: |If we offered her -- the
Cellmark report into evidence for the truth of the
matter asserted, it would be a different situation.

JUSTI CE SOTOVAYOR: | don't understand the

24

difference. Meaning the fact that you didn't physically

i ntroduce the report makes a difference?

MS. ALVAREZ: The -- Ms. Lanbatos testified
consistent with the Confrontation Clause here. She
testified --

JUSTI CE SOTOVAYOR: She testified that she
revi ewed | ab sanpl es.

MS. ALVAREZ: As an expert.

JUSTI CE SOTOVAYOR: That matched the

def endant . So what's the difference between that and
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saying; | have the report in my hand; and | match that
report with the Wllians report, and this is ny
concl usi on.

MS. ALVAREZ: She did not parrot the
Cell mark report, as we have seen in Bullcom ng. She did
not testify that Cellmrk said this was the defendant's
profile, that Cellmark said this was a match. She did
much nore.

JUSTI CE SOTOVAYOR: No. She said that:
Cellmark said this is L.J."s vagi nal swab DNA.

MS. ALVAREZ: Ri ght .

JUSTI CE SOTOVAYOR: So she said that.

MS. ALVAREZ: Because the vagi nal swab that
was taken fromthe victim-- and there was a chain of
custody here and proper foundation that was laid -- the
vagi nal swab that was taken fromthe victim-- and this
bore out through the business records that cane in on
t he shi pping mani fest --

JUSTI CE SOTOVAYOR: So what's the difference
between this and Justice Kennedy's question about
Bul | com ng? Could the expert in Bullcom ng have said,
as one of the amci here said, that all they would have
had to do in Bullcomng is to read or to give a report
t hat gave the bl ood al cohol content, the .5 or .10 or

what ever it was, and have an expert cone in and say,
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t hat nunmber shows he's drunk. 1Is that any different
fromthis situation?

MS. ALVAREZ: |If the expert in Bullcom ng
did nmore than what he sinply did in Bullcomng and that
was just sinply read the report and testify that that's
what that lab did, if he actually did his own

i ndependent anal ysis based on his expertise, based on

his skill --

JUSTI CE SOTOVAYOR: No, no. The only part
of his expertise is the report says point .10; |'m not
offering it for the truth; |I'massumng that that's

true; then he was |legally drunk.

MS. ALVAREZ: |f he were-.-- if he were to
gi ve his independent opinion, based on his analysis and
what he had done, then we would have seen a situation
closer to this.

JUSTI CE SOTOVAYOR: He has done not hi ng.

Al'l the report did was give a nunber. And the
supervi sor cones in and says that nunber violates -- is
| egal drunkenness. How is that different fromthat?

MS. ALVAREZ: |f that report is being used,
is being offered to prove the truth of the matter
asserted --

JUSTI CE SOTOVAYOR: All right, but you're

not telling me why that's not the same here because what
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this expert said is, the Cellmrk report is fromthis
victimso it's the sane set of nunbers as in Bull com ng.
Now he's taking a step and saying, instead of |ega
drunkness, it matches soneone else's that | took.

MS. ALVAREZ: But no -- what happened here
Is Ms. Lanmbatos testified based on -- and gave her own
i ndependent expert opinion based on her skills, her
knowl edge, her expertise. She relied --

JUSTI CE Gl NSBURG. You said independent, and
| don't -- you said that in your brief. | don't
under st and how Lanbat os' testinony can be independent of
the test results supplied. | nean, it's based on the
test results. It can't be independent of them because
it is entirely dependent on them

MS. ALVAREZ: But an expert can al ways
testify about the material that they relied on, whether
that material is ever admtted into evidence and
sonetinmes that material could never be admtted into
evidence. But she in fact testified to what she relied
on, in addition to what --

JUSTI CE SCALI A:  No, but didn't she say, |
relied on stuff that | received from Caremark --
what ever the name of the [ab was.

MS. ALVAREZ: Cel |l mark.

JUSTI CE SCALI A: She sai d: | relied on
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material that was a swab containing the DNA, the sperm
of this particular individual. And she did not know
t hat .

MS. ALVAREZ: She testified that she relied
on those materials and she can testify --

JUSTI CE SCALI A:  She didn't just say: | got

sonet hing back fromthe lab and | relied on whatever
that said. No, she said what she had gotten back from
the | ab, and she did not know of her personal know edge
that it was what she said it was.

MS. ALVAREZ: She knew from the procedures
and the chain of custody and the shipping manifest that
what was sent initially to Cellmark after prelimnary
tests were done at the Illinois State police crine |ab
showi ng the presence of spermthat it was sent to
Cellmark and it was analyzed at Cell mark and cane
back - -

JUSTI CE SCALIA: She didn't know if they had
I nconpet ent people there. The |ast case we had
i nvol ving this kind of an issue, the reason they didn't
bring in the Iab technician to testify was that he had
been fired in the interimfor some reason which we
didn't know. But it was pretty clear why he would not
have been a very good witness. W don't know how good

this |l ab was.

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review
29
We don't know how good the individuals who

did the test were. And that's why it's up to the State
to bring forward testinony saying what the lab did. And
the only testinony they brought forward was the
testinmony of this wi tness who was not there.

MS. ALVAREZ: The testinony of Ms. Lanbatos
satisfies the Confrontation Clause because she is the
W t ness agai nst the accused in this case, and the fact
that she testified that she relies on material that was
generated by Cell mark does not make Cell mark the w tness
agai nst the accused.

JUSTI CE SCALI A: But she said that -- |
woul d agree with you. But she said nore than that. She
said | relied on material provided by Cell mark which is,
and then she described what that material was. And she
had no personal know edge of that.

MS. ALVAREZ: She had no personal know edge
of that, and that canme through during this
cross-exam nation. M. Lanbatos was subjected to a
very -- quite lengthy and a quite -- a specific
Cross-exam nati on.

JUSTICE ALITO  Well, there are two types of
evi dence that are -- that are involved here. One is
chain of custody evidence. Was the result that -- that

was sent back the result that was done on the sanple
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that was sent to Cell mark? That's just purely chain of
cust ody.

It has not hing whatsoever to do with the --
the accuracy or the professionalismof what was done at
Cellmark. And she did nake a statenent. She did say
that the sanple -- that the result that cane back from
Cell mark was -- was done -- was based on a test of the
vagi nal swab that was sent there.

The other has to do with what Cel |l mark did,
how well they did it. She didn't say anything about
that. Now, as to the chain of custody, if that's
testinmonial, isn't -- isn't it sinply duplicative of the
very strong circunstantial evidence regarding the chain
of custody -- the sending of it out with certain
mar ki ngs, and the recei pt back with certain markings?

MS. ALVAREZ: Right. The -- the chain of
custody was -- was strong -- was strong in this case;
t he evidence that was presented through the shipping
mani fest, through the other witnesses that testified in
this case. The -- the fact that Ms. Lanbatos testified
that she did not know exactly what they did at Cell mark,
agai n, as an expert, she was able to tal k about what
material she relied on, the Cell mark material s.

The Cell mark materials --

JUSTI CE KENNEDY: But -- the -- the chain of
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custody are just supporting actors. The key actor in
the play, the Hamet in the play, is the person who did
the test at Cell mark.

And she or he is not here. And if you want
to say, oh, this is not -- tell the jury -- now, we're
not saying that this is admtted for the truth. W're
not saying that this is WIlliams' DNA. The judge would
say, well, then it is irrelevant. [It's excluded.

MS. ALVAREZ: But the matching --

JUSTI CE KENNEDY: And -- and it seens to ne,
in -- as in response to Justice Scalia, not -- not only
does he indicate that this is hard to distinguish from
Bull com ng, in Bullcomng at | east you had an expert say
how t he | aboratory works. Here, you don't even have
that. You have less here with reference to Cell mark
than you did in Bull com ng

MS. ALVAREZ: Ms. Lanbatos did testify both
on direct exam nation and cross-exam nation that
Cel Il mark was an accredited |lab. The Illinois State
Police crinme lab routinely uses out -- outsourcing --

JUSTI CE KENNEDY: In Bullcom ng, we said
that was not sufficient. And in that case, the person
was from that I ab.

MS. ALVAREZ: But -- but Ms. Lanbatos -- we

never introduced any Cell mark reports in this case.
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There were no testinonial statenments conveyed through
her testinmony. There were no out-of-court statenents
used to prove the truth of the matter asserted.

What was presented was the expert opinion of
Ms. Lanbatos, who was a duly qualified expert in -- in
forensic biology, in DNA

And not only did she have the ability to

| ook at the Cellmark material, she interpreted the

material that -- that canme from Cellmark. And what cane
from Cel |l mark, the el ectrophoretogram | would submt to
you is not testinonial; it's a machi ne-generated chart

that to the naked eye to a trier-of-fact means
absol utely nothing unless an expert actually interprets
that. And Ms. Lanbatos testified to how she interpreted
that. She tal ked about the alleles --

JUSTI CE KENNEDY: | don't know how that's
any different fromBullcom ng and Mel endez- Di az.

MS. ALVAREZ: Well, | -- well,
Mel endez-Di az, what we had in Mel endez-Diaz was in fact
a certificate, an affidavit. It was -- it was
created --

JUSTI CE KENNEDY: In other words, you had
sonet hi ng nore than you have here. And therefore, it
goes out and this conmes in? That doesn't make sense.

MS. ALVAREZ: No, | think in Ml endez-Di az,
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it's clear because that was -- that report was drafted,
created, for the primary purpose of being used as
substitute of live testinony. | submt to you that the

Cell mark reports were not. The el ectrophoretogram
agai n, which would -- needs expert interpretation; the
allele chart -- again, | would submt is not
testinmonial, that those reports were not created in |ieu
of live testinony.

And Ms. Lanbatos | ooks at that, she
interpreted it. |In fact, she even said that there was
sonet hing on the el ectrophoretogramthat she didn't
agree with Cellmark on. It was a certain one piece that
was higher that she felt was just in-her expert opinion
background noise. So --

JUSTICE GINSBURG: But if the report had

been introduced, the Cellmark -- the Cellmark report, it
woul d be testimonial; is that -- is that right?
MS. ALVAREZ: Well, | -- 1 believe if -- if

the State had tried to introduce that Cellmark report --

JUSTI CE GI NSBURG: Ri ght.

MS. ALVAREZ: -- it would have been offered
for the truth of the mitter asserted. And we -- and it
would be -- it would be a -- it would inplicate the

Confrontati on Cl ause.

JUSTI CE GI NSBURG: Well, how does it

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review
34

becone --

MS. ALVAREZ: -- but that's not what
happened here.

JUSTI CE GI NSBURG. -- how does it becone
non-testinmonial when it's relayed by the recipient of
the report? | nean, if -- if the matters are being
i ntroduced for the truth, then it's not relevant.

MS. ALVAREZ: Right. | think -- the key is
the use. How were these statenents used? How were
t hese reports used? And in this particular case, they
were not used to prove the truth of the matter asserted.
They were used for the linmted purpose of explaining the
expert's opinion, and for the expert \to testify to what
she relied on in getting to her opinion --

JUSTI CE KAGAN: How -- how do we know t hat,
Ms. Alvarez? |Is there a statement fromthe finder of
fact, the trial judge here, that he's understandi ng her
testinmony to be not for the truth of the matter
asserted?

What's the best evidence that that's what
the Court was thinking?

MS. ALVAREZ: There is. And in the joint
appendi x on page 172, the | anguage fromthe
trier-of-fact, he says just that, that he's considering

these for the limted purpose. |In fact, the Illinois
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appel late court also affirmed, state -- stating that
this evidence came in for a limted purpose, as well
as --

JUSTI CE KENNEDY: If the |imted purpose
of -- of explaining the basis for her opinion. But her
opinion is that this is matched to Lanbat os.

MS. ALVAREZ: |'m sorry, Your Honor, | --

JUSTI CE KENNEDY: Her opinion is that this
is a match to Lanbatos. But if -- if the match materi al

isn't admtted for the truth of the matter asserted, or
isn't -- considered for the matter asserted, then that
testinmony is irrelevant and neani ngl ess.

MS. ALVAREZ: Well, not irrelevant, but |
believe it goes to the weight of her testinmny. And
that is for the trier-of-fact to determ ne. And here,
it was a bench trial with a judge. But if in fact the
State presents the evidence in the way that was -- we
presented it here, we are always taking the chance that
It would weaken the -- the case. And it has to be
consi dered for the weight to be given to Ms. Lanbat os’
testinony --

JUSTI CE KAGAN: Suppose the State had not
presented evidence of the shipnments, so that you didn't
even have that. Wuld -- at that point, should the

judge have just thrown out the case?
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MS. ALVAREZ: No, Your Honor. | would say

no. | believe there was testinmony of the victimin this
case, who identifies this defendant as the perpetrator
in this rape. And in addition, the judge nmade a finding
in his ruling, the trier-of-fact said he believed her
100 percent, and he found her extremely credible --

JUSTI CE KAGAN: But | guess what I'mtrying
to suggest is that if there's no evidence in the case
that the -- that the match is to the victim where is
your case?

MS. ALVAREZ: Well then, we probably would
have problens with the Illinois evidentiary rules,
and -- and the law in Illinois.

We obviously presented in this case a
sufficient chain, a sufficient foundation, to show
where -- when that -- we presented the testinony, not
only of the victim but the doctor who was present when
t he swab was taken, of the officers who brought the
sealed swab to the Illinois State Police crine |ab, how
that sealed swab was first | ooked at, prelimnary tests
by M. Hapack in ISP, in order to -- before they sent it
to Cellmark, and as Cell mark extracts a DNA profile of a
woman -- a femal e and a man.

Cel I mark never makes the match here.

Cel I mark never says, "this is M. WIllians' DNA. " That
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I's done by Ms. Lanbatos, through her experts and her

expertise. She makes the --

JUSTI CE SCALIA: But -- but Cell mark says
"this is the male DNA that was found in the sanple that
was sent." Cellnmark nade that decision, right? And her
testi nony was based upon the fact -- was based upon
conparing that male DNA with her own bl ood sanple. It's
meani ngl ess unl ess that mal e DNA was i ndeed the
def endant ' s.

MS. ALVAREZ: And she can testify to what
she relied on. Again -- and it goes to her weight if
the trier-of-fact chooses not to believe it. The -- but
the evidence here was clear --

JUSTI CE SCALI A:  You know, | -- | would
believe that if the prosecution put the question to her
this way: "Assunme that you got a report which said that
this was the defendant's DNA. And if you were to match
that with the -- this -- the work you' ve done on the
bl ood sanmple, would you find that -- that, you know,

that the sanple was taken from the defendant ?"

And she would say "yes." And the jury would
say "so what?" | nean, you've just -- you' ve just nade
a hypothesis. "If you had been told." That -- that

woul d be worth nothing.

Her testinmony was, | received information
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that this was i ndeed the DNA taken from-- the mal e DNA

taken fromthe -- fromthe swab that was sent. W thout
that, the testinony was worthless. [It's just, you know,
a hypothesis. She -- she responds to a hypothesis.

That's not the way this was played out in the trial, was
it?

MS. ALVAREZ: Yes, the -- again, our
position is that her testinmony was consistent with the
Confrontation Cl ause. The Confrontation Clause is
concerned about what statenments are admitted, what
evidence is admtted. No Cellmrk reports were admtted
here. She did not parrot the testinmony -- | nean, the
report of Cell mark.

She testified to what she did, how she
arrived at her own i ndependent opinion on this, which
again, we did not offer any out of court statenments to
prove the truth of the matter asserted. W offered M.
Lanbat os who was subjected to a | engthy
cross-exam nation, and that satisfies the Confrontation
Cl ause, and the inability to tested the reliability of
what happened at Cell mark does not trigger the
Confrontation Cl ause.

JUSTICE GINSBURG. | think you earlier
recogni zed that her -- her opinion could not be

i ndependent of the test results; it depended entirely on
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the test results. So | -- now you -- you've inserted
i ndependence again, and | thought you had -- you had
gi ven up on that.

MS. ALVAREZ: Well, | think, you know, what
we saw in Bullcom ng was not an i ndependent opinion of
an expert. It was -- he offered no independent
anal ysis. He sinply read off a report that was prepared
by another lab, and that -- in Bullcom ng that was
offered to prove the truth of the matter asserted. W
did not offer Cellnmark reports here to prove the truth
of the matter asserted. We offered the expert opinion
of Ms. Lanbatos, and her credibility was attacked
t hrough a very vigorous cross-exam nation here, and that
satisfies the Confrontation Cl ause.

The testinonial statenents again are -- are
statenments that are -- are made in lieu of live
testinony, and the key is the live testinmony here, which
we presented live testinony. The reports from Cell mark
in our -- in our conclusion is that they are not
testinmonial in nature; and what Petitioner is asking you
here, to do here today is to expand Crawford, to expand
t he Confrontation Clause, to expand the definition of
hearsay and the definition of testinonial.

And -- and our position sinply is to ask you

to maintain the rule of Crawford which is quite clear
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that a -- a witness beconmes -- an out-of-court declarant
becomes a witness again and -- accuser -- within the
context of Confrontation Clause when their extrajudicial
statenents are offered to prove the truth of the matter
asserted. And so the witness here --

JUSTI CE GINSBURG: Does Illinois -- does
I1linois have notice and demand?

MS. ALVAREZ: No.

JUSTI CE GINSBURG: It does not.

MS. ALVAREZ: No. No. And so our -- our
position, Your Honors, is to maintain the rule of
Crawford. There is no such thing as inferenti al
hearsay, as the Petitioner want you to believe. A
statenment is a statement. Hearsay is hearsay. There is
no such thing as inferential hearsay. Wat was
presented here in this case was consistent with the
Confrontation Clause; it was satisfied; and for -- and
for that we respect your opinion here today, but we ask
that you maintain the ruling of Crawford.

JUSTI CE SCALI A: She was asked, just -- just
to be clear what she was testifying to: "Did you
conpare the senen that had been identified by Brian
Hapack from the vagi nal swabs of Latonia Jackson to the
mal e DNA profile that had been identified by Karen Kooi

fromthe bl ood of Sandy W Il ians?"
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"Yes, | did."

She is accepting and --and affirmng this
statenent that what she was conparing was the senen that
had been identified fromthe vagi nal swabs.

MS. ALVAREZ: She -- she is accepting and
she is relying on the material that was generated by
Cel | mark, but again, the State did not admt into
evidence or -- or -- or try to admt into evidence the
Cell mark report or any statenents from Cel | mark

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M . Dreeben.

ORAL ARGUMENT OF M CHAEL R. DREEBEN,
FOR THE UNI TED STATES,
AS AM CUS CURI AE, SUPPORTI NG RESPONDENT

MR. DREEBEN. Thank you, M. Chief Justice,
and may it please the Court:

Sandra Lanbatos' testinony really has to be
anal yzed as having two conponents to it. The first
conponent is the match, the match between the data
reflecting the allele charts from Cell mark, and the data
t hat was produced in analyzing Petitioner's blood. As
to that conponent of her testinony, she's a live
W t ness, she's subject to cross-exam nation. | don't
t hi nk that anyone asserts there is a Confrontation

Cl ause i ssue.
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But as several nenbers of the Court have
poi nted out, that testinony is entirely irrelevant and
nonpr obative unless it can be linked to the senen that
was taken fromthe victimand that was subsequently
anal yzed to generate a DNA profile. As to that issue,
Il1linois State | aw provi des that her testinony cannot
prove for the truth of the matter asserted what Cell mark
did. She cannot repeat on the w tness stand when she
gives the basis for her testinony things that Cell mark
said and have them be taken for the truth.

JUSTI CE SOTOVAYOR: But, M. Dreeben, she
did repeat what Cell mark said. | asked your -- the
State's attorney whether, if she had-.read the data
report fromthe | aboratory analysis, would that have
been a violation of the Confrontation Clause? |'m not
clear. She says, only if you admtted it. But in fact
that's what she did.

If you read her testinony -- | give you an
exanpl e at page 79 -- she tells on cross-exam nation
exactly what the steps were in the Cellmark report, what
numbers they gave, and she tells and explains -- she --
the State's attorney took pride in this -- she said |
di sagree with that nunber that they came up with. |
t hi nk the nunber should be -- so she's really reading

the report.
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MR. DREEBEN: Well, first of all, Justice
Sot omayor, that did come in on cross-exam nation and |
don't think that Petitioner is contending evidence that
he hinmself elicits on cross-exam nation would violate
t he Confrontation Cl ause.

JUSTI CE SOTOVAYOR: All right. So then
let's -- all right. So let's get to --

MR. DREEBEN: Can | focus on -- on --

JUSTI CE SOTOVAYOR: Coul d the State have
done this?

MR. DREEBEN: Can | focus on your question?
| think, because she clearly did link the DNA that she
conpared to the blood DNA to the senen that was sent to
Cell mark, and | think that several menbers of the Court
rai sed the question is she inplicitly thereby repeating
what Cel |l mark said and then making Cell mark the
out - of -court w tness.

My answer to that is twofold. First of all,
as a matter of Illinois State |law, she could not do
that. She is not permtted to give the basis for her
opinion in that respect and have it taken for the truth.

JUSTI CE KENNEDY: If -- if that's so, why
isn't there insufficient evidence in this case?

MR. DREEBEN:. And this brings me to ny

second reason for saying that this is not a
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Confrontation Clause problem

It's in essence what the Chief Justice
descri bes and what Justice Alito referred to as the
circunstantial way in which the fact finder can infer
that Cellmark tested the DNA in the senmen that was sent
toit. There is a shipping manifest that shows that the
senen goes out to the lab; there is a shipping manifest
that shows that it comes back. And Cellmark tenders --

JUSTI CE KENNEDY: None of -- none of which
has anything to do with the accuracy of the test.

MR. DREEBEN: Correct. And that is I think
the crucial point here. The State may have a very weak
case if it doesn't produce a witness -fromthe | ab who
can attest to the fact that the lab did what it was
supposed to do and conducted a properly authorized DNA
exam nation. It has to get by with the very skinpy
circunmstantial showi ng of, we sent the material out --

CHI EF JUSTI CE ROBERTS: No, it doesn't -- it
doesn't though. It could have -- could it have a
witness saying Cellmark is the nation's forenpost DNA
testing | aboratory; they hire only people who have
Ph.D."s in DNA testing? | nean, is that all right?

MR. DREEBEN: Yes, yes.

CHI EF JUSTI CE ROBERTS: The State can make

its case a | ot stronger --
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MR. DREEBEN: And it did that here by saying

that Cellmark is an accredited | aboratory and Sandra
Lanbat os participated in designing proficiency

exam nation. But she had to admit on cross-exam nation
t hat she had no idea what Cellmark actually did in this
case. She could draw inferences. And the inferences

t hat she drew are what enabled her to say, ny opinion is
there is a match between the DNA in the senen and the
DNA in the bl ood.

JUSTI CE KENNEDY: As you understand our
precedents, would this have been a stronger or a weaker
case if a representative, and enpl oyee of Cell mark had
conme and said although I didn't do this sanple, | want
to tell you how our procedures worked and why we are a
respectable | ab, etcetera, etcetera?

MR. DREEBEN: It would have been relatively
stronger had a witness been able to actually come from
Cel l mark and validate that Cell mark is an accredited
| aboratory and conducts procedures in a certain way.

But the crucial point here --

JUSTI CE SOTOVAYOR: M. Dreeben, if no
expert fromeither lab came in, if an expert had the
Cellmark information and the Illinois State police
i nformation, not offered for the truth of the matter,

and cane in and said | match this and | match that, and
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it's the defendant -- could that have been done?

MR. DREEBEN. Only if as a matter of State
| aw there was a sufficient foundation for the fact
finder to conclude that the DNA actually cane fromthe
bl ood and the DNA cane fromthe senen.

JUSTI CE SCALIA: M. Dreeben, that seens to
me extra -- | nmean, we have a Confrontation Clause which
requires that the w tnesses agai nst the defendant appear
and testify personally, and -- and the crucial evidence
here is the testing of the senmen found on the swab.

That is -- that's the crux of this evidence, and you're
telling me that this Confrontation Clause allows you to
sinply say, well, we're not going to-bring in the person
who did the test; we are sinply going to say, this is a
reliable lab. | don't know how that conplies with the
Confrontation Cl ause.

MR. DREEBEN: The Confrontation Cl ause,
Justice Scalia, does not obligate the State to present a
strong case. It does not prevent the State from
presenting a relatively weaker case, so long as it does
not rely on testinonial statements to prove the truth of
the matter asserted.

This Court held in Bruton v. United States
that there is a very narrow exception to the al nost

i nvari abl e presunption that juries will follow the
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I nstructions that they are given. |If they are told not
to take evidence for the truth of the matter asserted,
they are presuned to follow that instruction. Here
I[1linois State | aw supplies that filter.

Everything that the judge heard, he filtered
through Illinois State |aw that says the basis for the
expert's opinion doesn't prove its truth. So the State
gave up the right to say, "You can believe that this DNA
report is reliable and trustworthy because Cel |l mark says
so." The State doesn't get that benefit; and as a result
of not getting that benefit, it is not obligated to
treat Cellmark as if it's a wtness.

JUSTI CE KAGAN: | suppose the problemis,

M. Dreeben, that if the State put up Ms. Lanbatos and
Ms. Lanbatos had to say: | did a match -- | was given
two reports; there is a match, but | have no idea where
this other report cane from You know, it m ght have
been fromthe victimbut it m ght not have been. |
don't have a clue.

The State woul d never have put that
prosecution on, because the State woul d have understood
that there was no case there. The State is relying on
the fact that people will take what Ms. Lanbatos says
about what she knows about where the report cane from as

a fact, as the truth of the matter, that in fact this
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report did come fromthe victim And so the jury can
given instructions saying: You can't consider this
except for the truth of the matter asserted.

But it's a bit of a cheat, no?

MR. DREEBEN:. No. | think, Justice Kagan
when you consider the things that this Court has held
juries can properly apply limting instructions to, t
can hear the fact that evidence was seized fromthe
def endant, marijuana was found at his house. The
def endant gets up on the stand and says, no, it wasn'

The State can introduce that marijuana to

48
be

hey

t.

i npeach his testinony, and the jury is instructed: You

may not use that as proof that he possessed marijuana,

only to inpeach his testinony. The sane is true with
unwar ned statements in violation of Mranda.

JUSTI CE SCALI A: What is the instruction
here? That --

MR. DREEBEN: There is no instruction her
Justice Scalia, because this is a bench trial. And
bench trial, the judge is presunmed to follow the | aw
and as ny coll eague read to the Court --

JUSTI CE SCALI A: So we sinply have a
presunption even though -- even though the court's
statement seens to indicate that he does take it for

truth of the matter.
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MR. DREEBEN: Well the only --

JUSTI CE SCALI A:  And you're saying, well he
couldn't have because that would be against the | aw.

MR. DREEBEN:. The Illinois Supreme Court
found as a matter of State law that he did conply with
State evidentiary rules and he did not take the Cell mark
report for the truth of the matter asserted. And there
Is in this case an alternative route of proof which is
circumstantial, and |I take the Chief Justice's amendment
of nmy description of the facts to include that Cell mark
IS an accredited | aboratory.

That does add to the probative value. But
It is a much weaker chain of support -to conclude that
the DNA male profile came fromthe semen than if they
had produced Cel |l mark. But not havi ng produced
Cel Il mark, they do not need to afford confrontation on
Cel | mar k.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Carroll, you have four m nutes
remai ni ng.

REBUTTAL ARGUMENT OF BRI AN CARROLL
ON BEHALF OF THE PETI TI ONER
MR. CARROLL: Thank you, Your Honor.
First it was State cited page 7 or -- 172 in

the Joint Appendix as a reference to the trial judge
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stating that he was not considering Cell mark's
statenments for its truth. That's not a cite to the
transcript of the trial. That's a cite to the Illinois
Suprenme Court's opinion.

Nowhere in the actual trial transcript did
the judge ever state, "lI'mnot considering this evidence

for its truth. " In fact, in the statenent of fact on
page JJJ 151 of the record, he states that, it's the
testimony of the experts that nmakes this |ink.

Cell mark's an accredited | ab.

And it's inconceivable that in the face of
t he evidence of Cellnmark's work that the prosecution
presented through Lanbatos's testinony and during
def ense counsel's objection to that testinony, that the
judge woul d never state at any point, "hey, |'m not
considering this for its truth. "

JUSTI CE SOTOVAYOR: Are you saying that we
owe no deference to the Illinois Suprenme Court's
judgment on this evidentiary issue? And if so, no
deference, tell me what proposition of |aw supports that
or are you saying deference is due but we shouldn't give
it. Which of the two positions do you take?

MR. CARROLL: | think deference is due but
you shouldn't take it given the record in this case.

JUSTI CE SCALI A: \Why is deference given? |
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mean it's either the fact or its not the fact. |[If the
State Suprenme Court opinion says sonething that
contradicts the -- you know, the record we owe a
deference, | don't know of any such rule.

MR. CARROLL: Well, if the Court --

JUSTI CE SCALI A: We owe deference to its
interpretation of Illinois law, | suppose.

MR. CARROLL: | guess | -- if this Court
woul d Ii ke not to give the Illinois Supreme Court
def erence, | would be nore than happy --

JUSTI CE SCALIA: | think we should give it
def erence where deference is due and not give it
def erence where deference is not due.. And on statenent
of facts that are either erroneous or not, | don't know
why deference is applicable.

MR. CARROLL: Yes, Your Honor.

CHI EF JUSTI CE ROBERTS: We do think our |aw
has established though that a jury will follow an
instruction in this situation to -- not to take the
testinmony for truth of the evidence, for truth of the
matter.

MR. CARROLL: Not in this situation, Your
Honor .

CHI EF JUSTI CE ROBERTS: Do we have any case

saying that instruction is inadequate in a case |like
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this?

MR. CARROLL: Not in this particular fact
pattern. But this case is different than a Bruton type
Ssituation where there are -- there is the proper way to
consi der the evidence and an inproper, and there is a
fear that the jury is going to -- or the trier-of-fact
is going to consider the inproper. Here Illinois |aw
did allow the trier-of-fact --

JUSTI CE KENNEDY: Are you aware that in
Il1linois they have an instruction -- assuming it was a
jury case, this is a bench case, but if it were a jury
case, "Ladies and Gentlenen of the jury you are not to
presume or assune that the DNA tested by Cell mark cane
fromthis sanple.”

MR. CARROLL: Yes, Your Honor. There is
such an instruction in Illinois |aw, however.

JUSTI CE KENNEDY: And then they routinely
give that to juries?

MR. CARROLL: | believe they do, Your Honor.
However, in this case -- or Illinois | aw does not
prohibit the trier-of-fact fromconsidering Cell mark's
statement. The trier-of-fact is allowed and is expected
to consider it in assisting the trier-of-fact in
eval uati ng Lanmbatos's opi nion.

And in this situation, where Lanbatos is --
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the only way that the Cell mark statenment supports
Lambatos's opinion is if they are true, there is no
meani ngful di fference between considering the statenents
i n assessing Lanmbatos's opinion and considering them for
t he truth.

JUSTI CE SOTOVAYOR: |'msorry, |'m going
back to Justice Kennedy's question. There is an
I1linois requirenent that the trial judges give the
i nstruction he described?

MR. CARROLL: | believe there is a
recomrended jury instruction for -- that the basic
evidence is not to be considered for its truth, Your
Honor .

JUSTICE ALITO  Under rule 703 of the
I1linois rules of evidence, are the facts that an expert
takes into account in reaching his or her opinion
i ntroduced for the truth of the matter asserted?

MR. CARROLL: Not under the |anguage of the
rul e, Your Honor, no.

CHI EF JUSTI CE ROBERTS: Thank you, Counsel.
The case is subm tted.

(Wher eupon, at 12:06 p.m, the case in the

above-entitled matter was submtted.)
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